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Introduction

There has been increasing interest in the concept of Corporate Social Responsibility, (“CSR”) in
business generally and in the EHS profession specifically, and the proposition that corporations
should take into account the interests of stakeholders other than their shareholders. Support for
thisidea has come not only from corporations themselves, but from national governments, extra-
national organizations such as the United Nations, and non-governmental organizations. Asa
result, recent years have seen legid ative efforts to encourage or even mandate some form of CSR,
with the reporting of CSR activities recently enshrined in Danish law?, and proposed legidlation
in Canada which seeks to regulate the activities of Canadian mining companiesin developing
nations”. However, questions have arisen as to whether CSR advances a consistent set of interests
and principles, and whether it effectively serves the societal interestsit purportsto advance.*

This paper will consider the varying definitions which have been have been advanced for
CSR, and canvass the varying interests that it has been used to promote. It will identify the
organizations and forces which have been termed the “drivers’ of the CSR movement, and
consider some of the criticisms which have been leveled against it. Finally, it considers the efforts
that varying governments and international actors have taken to encourage CSR, and identifies
trends which may be expected to play an increasing role in the CSR movement internationally.
Finally, the paper will review the Bill C-300 initiative in Canada regarding CSR.

Defining Corporate Social Responsibility

At some level, it might be suggested that the idea of CSR is self defining; corporations are
encouraged to behave in amanner which is *socialy responsible’ . However, any such simplistic
clarity isillusory. While various definitions for CSR have been advanced by different
governments and organi zations, common themes may be seen in their overarching concern for



human rights, labour rights, safety standards and occupational health and safety, and issues
relating to environmental responsibility.

Definitions of CSR Adopted by Governments, Commissions, and NGO's

CSR may be viewed as the principle that corporations should respond to interests apart from, and
in addition to, those of their shareholders.5 However, the definitions of CSR advanced by
governments and international organizations have tended to focus on corporate efforts to balance
their economic activities with broader stakeholder interests. For example, the Government of
Canada takes the position that “CSR is generally understood to be the way a company achieves a
balance or integration of economic, environmental, and social imperatives while at the same time
addressing shareholder and stakeholder expectations’.6 However, it also suggests that CSR is“an
evolving term that does not have a standard definition or afully recognized set of specific
criterid’.7

A similar definition was adopted by the European Commission in 2006 as a part of its most
recent policy communication on CSR, which defined it as: “a concept whereby companies
integrate social and environmental concernsin their business operations and in their interaction
with their stakeholders on avoluntary basis.” 8

The United Kingdom defines CSR as: “how business takes account of its economic, social
and environmental impacts in the way it operates — maximizing the benefits and minimizing the
downsides.”® Fi nally, what may be the broadest definition is offered by the United Nations: “CSR
can be defined as the overall contribution of business to sustainable development” 10

The World Business Council for Sustainable Development (WBCSD) provides that
“Corporate social responsihility isthe commitment of businessto contribute to sustainable
economic development, working with employees, their families, the local community and society
a large to improve their quality of life” M Amnesty International advocates for mandatory
“global standards on business and human rights that will apply across bordersto all companies ...
(which) ... will provide governments with clear, common guidelines on how to address corporate
behavior on human rights’ 12 A more specific call for action is made by the Corporate
Responsibility Coalition (CORE), which argues that voluntary CSR efforts are insufficient and
callsfor “mandatory social and environmental reporting, enhanced directors' duties, and accessto
justice for affected communities’ 13

Despite this apparent diversity of definitions, some authors have identified underlying themes
which they suggest may define the concept.14 They suggest that CSR may be viewed as an effort
to integrate economic considerations with environmental and social needs, as well as corporate
efforts to balance the interests of diverse stakeholders. As such, it may be viewed as a diverse set
of practices which include “ stakeholder engagement, company-wide commitments and strategies,

measurabl e targets for improvement, training, CSR management practices, and public
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reporting”.

It might be noted that each of these definitions is wide ranging and provides little information
regarding the policies and practices which advocates of CSR may be expected to advance.
However, it has been suggested that this need not be seen as problematic, as what is “socially
responsible” must be evaluated in the context of current issues and needs.™® Thus the broad scope
of most conceptions and definitions CSR may permit it to adapt to novel or evolving social needs.
As such, CSR may emerge as a constantly evolving concept, rather than a fixed set of goals or
practices.17



Common Objectivesfor CSR

A single definition for CSR may be elusive or even undesirable, clear themes emerge when one
considers corporate efforts to behave in a socially responsible manner. In particular, CSR
activities appear to focus on four common ends: human rights, labour standards, safety standards
and occupational health and safety, and issues relating to environmental responsibility.

The concern over human rights expressed by CSR advocates appears to have taken two
primary forms. First, corporations are encouraged not to themselves engage in human rights
abusesin the course of their operations.18 Additionally, while they may be compelled to comply
with the national laws of the countries in which they operate, corporations are encouraged not to
be complicit in encouraging or enabling human rights abuses carried out by governmental
actors.19 In cases where compliance with national law would require human rights violations,
corporations have been encouraged to withdraw their operations from those nations.

CSR has been used to advocate increased labour standards in the international context. This
has included support for the right to representation by trade unions, the abolition of child labour
and compulsory labour, and the abolition of discrimination based on grounds such asreligion,
race and gender.20 Aswith the promotion of human rights, these labour standards may require
corporations who practice CSR to adhere to a higher standard than that imposed by the prevailing
national laws.

This concern for labour standards has also included calls for enhanced safety standards, and
increased focus on Occupationa Health and Safety (OHS). In particular, the exploitation of
workersin the developing world has been tied to “ devastating consequences on the health and
safety of the workersinvolved” 2! some organizations, including the WBCSD, have indicated

that OHS should form a central part of any corporation’s involvement in CSR initi atives.?

The WBCSD suggests that like labour standards, OHS forms a core part of a business
operation, and as such, they may be expected to exert a high degree of control over themin
practicing CSR. In contrast, any one business may have only avery attenuated influence over the
legal regime in place at the national level. Recognizing this, support for OHS has been explicitly
included in the CSR strategies of severa nations, including The United Kingdom, France, and
Germany.23

Finally, CSR has also been used to encourage increased corporate consideration of
environmental issues. Numerous aspects of corporate activity may be identified which have a
large impact on the environment, including manufacturing, transport, resource usage, and the
generation of polluting emissions or by-products.24 In attempting to minimize these impacts, the
environmental aspects of CSR have been related to the sustainable development movement, in
part due the observation that the environmental issues targeted by that movement are frequently
seen as resulting from corporate action.” However, it has also been argued that, antagonism
aside, thisisarelationship of necessity, asthe goal of environmental sustainability may be out of
reach without the resources and innovation of the international corporate sector.?®

DRIVERS OF CORPORATE SOCIAL RESPONSIBILITY

It has been reported that the majority of companies currently publically report their efforts on
environmental and social issues, with approximately 90% of European companies and 59% of
American companies including such information in their annual reports, or separate companion



reports27 In Canada, such activities appear to have increased dramatically over the past decade,
where the reporting rate for companies listed on the Toronto Stock Exchange was 35% in 2001,
but had risen to 60% in 2003, and stands at 80% as of 2007.2% Meanwhile, even critics of CSR
note that it has “won the battle of ideas’.”® The impetus behind this dramatic rise in participation
in CSR comes from severa sources, including public demand, the activities of NGO's,
government encouragement or legislation, as well as voluntary action stemming from a
corporation’s own business interests.

The General Community and Non-Governmental Organizations

Private citizens have increasingly come to question the role of corporationsin society, and the
manner in which they operate. %In part, this may be traced to the rise of transnational
corporations, and the perception that such bodies may be effectively able to evade traditional
forms of legal control 3 Thisin turn has lead to increased public pressure for corporations to
behave in amanner which is socially responsible. Some corporations have responded to this
social pressure by adopting CSR practi ces*

In Canada, growing public concern over the role of corporations led to the establishment of
the Canadian Democracy and Corporate Accountability Commission (CDCAC), aprivately
funded body which studied how to encourage greater CSR on the part of Canadian corporations.33
CDCAC conducted public opinion polls, and found that “ 72% believe that corporate executives
should take social-responsibility concerns (impacts on communities, employees, the environment,
and charitable activity) into account in pursuing profits.”34 In contrast, only 20% believed that the
only responsibility of a corporation was to enhance its competitiveness and profits.

Concern over corporate activity amongst the general public is reflected in the establishment
of NGO’ sto advocate particular policy positions. These bodies have grown in number from the
1960’ s onwards, with some achieving considerabl e influence, including consultative status at the
United Nations.® Many major international NGO’ s, including Greenpeace, the World Wildlife
Federation, and Oxfam, have specifically targeted the corporate sector to encourage action in
areas as diverse as human rights, the environment, labour, and other externalities, areas frequently
advanced as a component of CSR.*®

Government

Governments have responded to the public pressure regarding the effects of corporate conduct on
both the environment and the community at large with both legislation, and support for voluntary
CSR initiatives.>” These efforts may beillustrated by observing that a number of countries,
including Canada,38 the United Kingdom,39 Germany,40 France,41 and the European
Commission,* have departments which have specifically undertaken considerations of CSR.

The Business Case for CSR

A number of studies have supported the argument that corporate involvement in CSR activities
may serve to enhance profitability. As early as 2001, the Financial Times noted that “Even on a
sector-by-sector basis, shares of companies with a superior environmental or human rights record
appear to outperform. Clean chemica companies will outperform dirty ones, clean oil companies
will outperform dirty oil companies’ * Similar observations have been madein respect of the
mutual funds industry, with socially responsible investing growing at a rate markedly faster than
the industry as awhol e Several possible explanations for these results suggest themselves.

First, the support for corporate accountability found amongst the population at largeis also



reflected in the ranks of investors. In the CDCAC studies on attitudes toward corporate
responsibility, it was found that 72% of Canadians felt that corporations should have
accountability that extends beyond their profit margi ns.*> However, an even larger number of
shareholders, 74%, accepted the same principl e In contrast, only 20% of the shareholders
surveyed felt that the only responsibility of the corporation was to operate competitively and
generate profits.

These beliefs are reflected in the practice of Socially Responsible Investing (SRI), which has
taken hold among some investors, and encourages the consideration of the “social and
environmental consequences of investments’ 4" Inthe United States, SRI has been observed to
be growing at afaster rate than all other investment assets under professional management, with
the total value of SRI assets estimated at $2.71 trillion in 2007.* Thus, the adoption of a
corporate position on CSR may be seen in part as a response to shareholder demand.

In addition to this, it may be argued that the adoption of a CSR program has the effect of
improving a corporation’ s image, with potential attendant business upsides. Again referring to the
CDCAC studies, 75% of Canadians (and afull 78% of Canadians shareholders) thought that the
government should not make purchases from companies with a poor history of social
responsibility. Asthe Canadian Federal Government already ties procurement contracts to the
employment-equity performance of bidder’s for contracts of over $200,000, there is no reason in
princi pazl1 9why this policy could not be extended to consider other matters falling under the rubric
of CSR.

Apart from responding to the desires of individual investors, or acting out of concern for their
public image and profits, corporations may also be encouraged to adopt CSR by other sources of
corporate capitalization, including lending bodies and insurers.® To encourage this, the United
Nations Environment Program (UNEP) has created the UNEP Statement by Financial Institutions
on the Environment & Sustainable Investment (the * UNEP Financial Initiative” ), which requires
signatoriesto “...regard compliance with applicable environmental regulations and the use of
sound environmental practices as important factors in demonstrating effective corporate
management.” ®L Asof 2009, the UNEP Financial Initiative has been signed by over 180 financia
institutions, including some of the largest banks in the United States, such as Citigroup, JP
Morgan Chase, and the Bank of America.> Likewise, both the World Bank, and the Internationa
Financia Corporation (The IFC) make their loans conditional on compliance with environmental
and social standards.”

UNEP has also issued a statement in respect of the insurance industry, the UNEP Statement
of Environmental Commitment by the Insurance Industry (the “ UNEP Insurance Satement” ).54
The UNEP Insurance Statement commits signatories to “reinforce the attention given to
environmental risksin our core activities. These activities include risk management, loss
prevention, product design, claims handling and asset management” > Assuch, s gnatory
insurance agencies may be expected to consider a company’s practicesin relation to CSR in the
provision insurance policies.

CRITICISMS OF CORPORATE SOCIAL RESPONSIBILITY

While CSR has attained both widespread attention and acceptance in recent years, its principles
and assumptions have not gone without criticism.® These criticisms have tended to fall broadly



into three categories, arguments that corporate responsibility directed solely to shareholder is
socialy beneficial, observations that in certain situations CSR may create new problems apart
from addressing existing ones, and finally, the suggestion that some CSR initiatives may amount
to little more than corporate promotion efforts, while distracting public attention from more
effective means of addressing social issues.

Capitalism without CSR

The suggestion that corporate actors need to engage in activities loosely classed under the
practice of CSR to benefit society has been criticized by those who believe that companies run
solely to profit their shareholders not only provide a social good, but will naturally seek to
accommodate their stakeholders.>” That the pursuit of profit may serve asocial purpose has been
recognized from the emergence of free market systems in the 18" century. As memorably put by
Adam Smith in “ The Wealth of Nations’:

It is not from the benevolence of the butcher, the brewer, or the baker, that we expect our
dinner, but fromtheir regard to their own interest. We address ourselves, not to their humanity
but to their self-love, and never talk to them of our own necessities but of their advantages.®®
In the modern context, it has been suggested that profit may be viewed as a measure of the value
that a corporation creates for society, if the price that people are willing to pay for goods reflects
the value that people attach to them, and the costs associated with production reflects the cost
incurred by society in their production.59 Such a company run solely for profit would further
benefit the public by supplying its employees with wages, its customers with a product they
desire, and may in turn act as a customer to companies which supply it with the goods and
materials it needs to conduct its own business.®® Further, if the company isto persist, al of these
groups must be satisfied in their transactions with it. Thus, the company’ s self-interest provides a
powerful incentive to benefit groups with adirect interest in the corporation’ s actions, provided
that it is properly situated in a competitive market.

Instances where CSR may create new problems or deflect attention from existing ones
Some applications of CSR principals have attracted criticism when carried to their logical
extreme. For example, while the promotion of Western ideals of human rights and labour
standards in developing nations may appear to be laudatory, arefusal to deal with nations which
do not meet these high standards may have adverse consequences. Such arefusal may not result
in an improvement in the lives of the affected people, and may cause net harm.®*

It has been observed even in the absence of Western labour standards, the citizens of such a
nation may benefit from continued wages and employment, conditions which may not be
otherwise available to them. Further, direct foreign investment may serve to stimulate economic
devel opment.62 As such, withdrawal from nations which do not meet international |abour
standards may result in reduced investment, with aloss of its attendant benefits, in some
developing nations.

In some cases a corporate withdrawal from devel oping nations may occur in response to
public scrutiny of their labour practices, and an attendant backlash which harms the corporation’s
image.63 In such instances, withdrawal would be motivated by the corporation’s financial
interests, rather than a consideration of the actual best interests of the citizens of the developing
nation. Problematically, some voluntary or mandatory codes may encourage such corporate
behavior. An example of this may be viewed in the CDCAC Fina Report, which suggested that
where a corporation’ s activitiesin a country may result in violations of human rights standards,
and protests to the government regarding this are ineffective, the company should be obliged to



withdraw from that jurisdiction.64 However, CDCAC continued to explicitly state that it was not
calling for Canadian minimum-wage standards to be applied to corporations acting in the
developing world, noting that such calls would “remove alegitimate competitive advantage from
an economically less developed part of the world”.

In other instances, corporations have trumpeted their withdrawal from nations with poor
labour standards.®® Such actions may not adequately weigh the interests of stakeholdersin
developing nations, effectively keeping them in poverty, where they might otherwise have made
an income well above the standards of their nation.

While it may be difficult to find fault with the donation of funds to what may be admittedly
worthy causes, it has been suggested that the equation is less clear when the money you choose to
giveisnot your own. In the case of corporate executives, the donation of corporate funds
represents an outlay of money ultimately owned by the sharehol ders of the corporation, rather
than the executive in their personal capaci ty.67 In turn, this may have the effect of simply shifting
the source of money given to charity; shareholders, who might have expected to give money to
charity on their own behalf, may now find the company they invest in making these decisions for
them.

Questions have also been raised regarding whether executive officers are the persons most
suited to deciding which social initiatives are most deserving of funding. While a corporation’s
profits, or lack thereof, may be easily measured, concepts such as “socia justice” or
“environmental sustainability” may be less susceptible to eval uation.®® Further, guestions may
arise asto which objectives are most worthy of the finite pool of resources dedicated to CSR, and
whether a particular proposal may work to those ends more efficiently than another. It is
uncertain that corporate executives are better placed to answer these questions than government
officials, or indeed, private citizens, and whether numerous corporations, acting separately, can
produce an optimal or even effective policy to address global probl ems.®

Concerns such as this may be exacerbated by the observation that aimost all attemptsto
institute CSR would involve someinitial costs, namely, the costs the corporation incurs to
undertake their chosen initiative.” In cases where these initial costs are not outwei ghed by a net
socia benefit, or worse, where they create unintended social costs themselves, society would
have been better off in the absence of such well meaning, but ill executed CSR endeavors. The
accountability of such corporate decision makersin respect to their CSR practices has a so been
guesti oned.”* Unlike politicians who may be expected to face public scrutiny come election time,
the mechanisms of accountability for corporate charitable contributions are primarily internal.

Well meaning encouragement of CSR on the part of government or NGO’ s may also be
perverted in instances where they act as a barrier to the entry of new firmsinto the marketplace.72
In such cases established corporations my support even initiatives which will result in coststo
them as they may benefit over time from reduced competition. However, such anti-competitive
effects do not obviously act in the public interest.”

CSR as an ineffectual P.R. exercise

Some CSR practices have the potentia to benefit both the community, and increase the
corporation’s profitability, through enhanced public goodwill, or access to diversified sources of
funding. While this may present opportunities for scenario in which both corporations and
external stakeholders benefit from CSR practices, it may a so encourage corporations to engage in
token CSR to gain public goodwill without placing too much of a burden on their finances. Asa




result this “token CSR” may fail to create the lasting benefits that advocates of CSR would hope
for, and may serveto prevent actions which would effectively regulate corporate behavi or.™

It has been suggested that CSR undertaken as a public relations exercise may serve to distract
attention from issues relating to business ethics or practices while doing little to aleviate the
underlying probl ems.” Further, by focusing attention on the corporation’s relations with the
environment and social stakeholders at large, some CSR may offer little to address problems with
corporate management which focus their harms on corporate sharehol ders, such as misleading
financial disclosure, or excessive executive compenaﬂ:ion.76

In some instances, the public impression of action created by CSR initiatives may serve as a
substitution for, or an argument against, or legislation or regulatory control which may have
served as a more effective control of corporate behavi or.”” This potential has led some
organizations which create voluntary standards, such as UNEP to caution that “Voluntary
initiatives must be seen as part of an integrated policy and regulatory framework”, and should not
be used as a replacement for substitutions for regulation.78

VOLUNTARY VERSUS MANDATORY CORPORATE SOCIAL
RESPONSIBILITY

Voluntary and Mandatory CSR contrasted

CSRisdriven by anumber of factors, including the corporation’s self interest, public pressure,
NGO's, lender and insurer requirements, and government regulation or legislation. It may be
observed that some of these drivers, such as public pressure, or non-binding covenants, act to
constrain corporate behavior only as far as the corporation decides to regul ate its own behavior.
In this sense they may be termed ‘voluntary’ CSR. In contrast, compliance with legidation is
typically mandatory, and as such may create hard requirements for corporations to engage in
specified CSR practices.

Apart from the apparent bright line division between the voluntary nature of some covenants,
and the binding nature of legidation, other forces may operate to mandate CSR practices without
the requirement for governmental action. For example, requirements for the adoption of CSR
practices may become effectively mandatory when they are adopted by large lending agencies or
insurers as a condition of doing business. Likewise, socially responsible investing may exert
strong pressures to engage in CSR where it is adopted by institutional investors, or perhaps by
stock exchanges as a condition for Iisting.79 In such cases there may be an overwhelming business
argument for adopting at least some CSR practices. A similar effect may be imagined if CSR
reguirements were to be implemented by professional regulatory bodies, such as the Ontario
College of Pharmacists, or the College of Physicians and Surgeons of Ontario. In such a
scenario, compliance with the specified practices would become a non-legislated requirement for
practicing in a given profession.

Corporations may also bind themselves to selected CSR practices through the contracts they
choose to sign with suppliers, financial institutions, or other corporations. Such contractual
provisions may find their origin in the internal codes of conduct adopted by one party to the
contract.® For example, some corporations such as Bombardier Inc. have included provisionsin
their Code of Ethics which require their suppliers and partners to also adhere to its standards,
which include provisions for OHS as a component of CsrR.®



While such CSR initiatives may have been agreed to by the corporation as a part of the
contract negotiation, after the execution of the contract, they would be binding in their effect on
the parties to the contract. Further, some situations may present a corporation with little choice
other than to agree to bind themselves to the CSR initiatives required by a business partner. For
example, small or medium sized businesses may have little negotiating power in regards to
standard procurement contracts offered by major suppliers.

Finally, corporations may be bound to standards of behavior similar to CSR through court
decisions which find contrary practices to be tortious. For example, in the United States, the tort
of public nuisance may be invoked where a public right isinterfered with, by the defendant’s
unreasonable conduct, and the defendant failed to take reasonable precautions to prevent, control
or minimize the harm resulting from their conduct.®

Such claims have frequently been brought against corporations accused of engaging in
environmentally irresponsible practi ces.®® While these claims have frequently been rejected on
the ground that they raise non-justifiable political questions, a recent decision of the Second
Circuit overturned such adismissal, allowing a claim from eight state attorney generalsto
proceed against a collection of American electric power companies on the premise of their
greenhouse gas emissions.®* Should this claim, or others based on similar principles, ultimately
result in afinding that the corporation was liable and result in an award of damages, the threat of
similar litigation may act as a potent, preventative constraint on corporate behavior.

The Benefits and Limitations of Voluntary Initiatives

The number of voluntary initiatives promoting compliance with numerous CSR standards has
expanded in recent years so that they now number in the thousands.®® As they are created without
the need for alegidative process, such initiatives may be implemented more quickly than a
legidative responsue.86 As such, they may offer a means to address sudden or rapidly developing
issues.®” Further, as such standards are privately adopted and implemented, they do not require
administrative or financial support from the government in order to operaie.88

The lack of alegidative process also provides a greater ability for voluntary initiatives to be
tailored to the needs of the industries they are targeted a.® Thisstemsin part form the fact that
they may be drafted and implemented by the very corporations or industry groupsthey are
ultimately intended to apply t0.% In turn, this adaptability to corporate needs may encourage
greater compliance, or more rapid adoption. The process of drafting, adopting and implementing
voluntary CSR programs may also encourage cultural changes within the corporation, promoting
proactive actions by the management responsible for adopting the standard. ™

However, while voluntary initiatives thus have several advantages, they have been criticized,
particularly with regard to their non-binding nature, which has lead to questions regarding their
effectivenessin practice.92 In fact, a 2003 study by the Organization for Economic Cooperation
and development has suggested that few voluntary initiatives in respect of the environment have
resulted in improvements significantly above the outcome which might have been expected
without them.”

Several explanations may be offered for this lack of effectiveness. First, due to their
voluntary adoption, voluntary CSR initiatives inevitably fail to capture all industry members.*
This problem may be particularly acute where those corporations which resist the adoption of
voluntary standards are a so those with the worst records in the field the standards address.
Further, in the absence of effective enforcement measures, even those companies that do adopt a



voluntary code may be able to disregard it where they are motivated to do so by other business
interests.

Problems also may also arise where voluntary standards are drafted by industry members and
fail to adequately address the social or environmental concerns they are addressed to. However,
such an insufficient standard may still be used to create a show of action to garner public support,
possibly all they were intended to do in thefirst pl ace® A particular damaging instance of this
has been termed “regulatory capture”, and occurs where the existence of voluntary standards are
used to argue against the adoption of mandatory regulations or legidlati on.”” In such cases,
meaningful action may be prevented by ineffective voluntary actions.

The Benefits and Limitations of Mandatory Initiatives

While severa organizations such the European Commission have defined CSR to encompass
only voluntary initiatives, others, such as the government of Denmark, have passed legidlation
which mandates some minimum forms of CSR.% Legidative measures are also being
contemplated in Canada, where the current Bill C-300 would regulate the behavior of Canadian
mining companies in developing countries. Such mandatory initiatives, whether they arise from
legidlation or other sources, have a number of benefits which are missing in voluntary initiatives.

The clearest difference between mandatory CSR initiatives and voluntary initiativesis the
enforceability of the former.* Where mandatory CSR requirements emerge from legislation,
the specific mode of enforceability may be provided by that legislative document, and may
include specific penalties which transgressors will be subject to, often through access to the
courts.

The penalization of those who contravene mandatory CSR requirements might be expected to
encourage higher levels of compliance with mandatory requirements. For example, the threat of a
sufficiently substantial monetary penalty would be expected to engage the self interest of the
corporation so as to encourage it to proactively comply with the standard. This ability may be
particularly important in situations where it is necessary to force corporate compliance with a
CSR standard that is unlikely to be adopted voluntari Iy.100 Such situations may arise where the
CSRinitiative will require dramatic corporate outlays to achieve, or will require the drastic
alteration of normal business practices to achieve a pressing social or environmental need.
Further, as this enforceability applies equally to all corporate actors who are subject to the CSR
regquirement, mandatory requirements avoid to some extent the problem of the refusal of some
corporations to sign on to voluntary initiatives.'®*

There are several drawbacks associated with mandatory methods of imposing CSR,
particularly when they emerge from legidlative efforts. In contrast to the speed of adoption which
may be achieved through voluntary measures, the time consuming nature of legislative
undertakings may make regulatory solutions less responsive to quickly evolving situati ons. 2
Further, it has also been observed that legislation tends to be less tailored to industry needs, an
issue which may be im(g)ortant where the regulation will apply to corporationsin different sectors
and of different sizes.'®

Interestingly, while the potential for enforcement action and penalties have already been
noted as benefits of mandatory CSR, these same attributes also create downsides. For instance,
with regard to regulation, the costs of enforcement are placed on the government, and limited
enforcement resources may lead to increased evasive activity.104 Further, some commentators
have noted that monetary penalties may be insufficient to encourage compliance in al cases, and



may come to be seen as merely another cost associated with the busi ness.'® In such instances,

even mandatory regulations may be insufficient to regulate corporate behavior.

While both voluntary and mandatory CSR have advantages and disadvantages, the debate as
to whether CSR is best pursued through voluntary or mandatory means has been ongoing for
some time.® Some governments, such as the European Commission, have defined CSR to
include only corporate actions which are made on a“voluntary basis’ 197 ikewise, as early as
1992 the United Nations supported the use of private voluntary initiatives to address both
environmental and social issues.’® In contrast, some governments, such as that of Denmark, have
introduced mandatory CSR reporting requirements, while non-governmental organizations have
cautioned that “Voluntary initiatives should not be proposed and adopted as substitutes for
regulation” 109

Some commentators have suggested that the debate between voluntary measures and
mandatory measures is largely “futile”, noting that while both approaches have advantages and
drawbacks, they are not mutually exclusive, and voluntary initiatives may evolveinto legal
regquirements. Thus, both mandatory and voluntary initiatives may play a“complementary rolein
promoting CSR.” 10

This approach of supporting voluntary measures with mandatory requirements has been
supported by NGO’ s such as CORE and Save the Children, which have stated “ specific
regulatory actions can, and should, strengthen voluntary CSR commitments” 2 Eurther, in some
cases mandatory initiatives have attracted widespread corporate support. An example of this may
be seen in the “Bali Communiqué’ which was supported by alarge number of international
businesses prior to the United Nations Climate Change Conference in 2007.2 The Communiqué
called for an “ambitious’ and “legally-binding” agreement, arguing that it was necessary to
promote investment in low carbon technologies. This observation suggests that the debate
between voluntary and mandatory CSR measures need not always be painted as a war between
corporate interests and social needs.

INTERNATIONAL PERSPECTIVE ON CORPORATE SOCIAL
RESPONSIBILITY

CSR initiatives have developed along different routes in different jurisdictions, varying from the
encouragement of voluntary initiatives by the European Commission, to the adoption of
mandatory reporting of CSR activities by Denmark. This section will consider the status of efforts
to implement CSR in the United States, Canada, Denmark, and the European Union.

The United States

CSR in the United States has primarily been approached through the initiatives of its
corporations, rather than through the legal devel opments or government actions seen in other
jurisdicti ons.3 Currently, approximately 59% of American companies report information
relating to their actions regarding the environment and social policies publical Iy.114 Further,
major American corporations have actively promoted both voluntary CSR initiatives, and have
called for the adoption of mandatory standards. An example of this may be seen in the United
States Climate Action Partnership, which counts corporations such as the Ford Motor Company,
Chrydler, Shell and General Electric as members, and calls for “strong national legislation to
require significant reductions of greenhouse gas emissions” 1




Apart from the initiatives of individual corporations, and participation in voluntary CSR
initiatives, there are interesting requirements for the reporting of corporate activities pertaining to
the environment in the United States as a part of securities regulation. These requirements emerge
from Regulation SK of the United States Securities and Exchange Commission (The SEC),
which specifies that listed companies must report any materia effects that environmental laws
may have upon their earnings, or competitive positi on.1® Companies are also required to report
any legal proceedings they are involved in regarding these laws, where the potential penalty
exceeds a certain threshold.™'” These reporting requirements may serve as valuable sources of
information regarding a company’s environmental activities for individuals or institutional
investors wishing to undertake SRI, as well as third parties such as lenders or insurance agencies
wishing to confirm compliance with contractual CSR obligations.

Additionally, it has been suggested that the SEC requirement to report any “unusual or
infrequent events’ which may materially affect reported income, may encompass the reporting of
consumer boycotts or campaigns targeting their poor environmental or social performance.118
Should thisinterpretation be correct, this reporting requirement could also serve as a source of
information regarding the corporation’s compliance with CSR principals.

Recent legal developmentsin the United States aso have implications for CSR. These include the
previoudy discussed decision of the Court of Appeal for the Second Circuit which permitted a
lawsuit to proceed against a collection of energy companies on account of their greenhouse gas
emissions.™*® This decision may have implications for companies whose environmental actions
might constitute public nuisances.

An earlier decision of the Supreme Court of California also has implications for companies
who voluntarily choose to declare their CSR related activities. In Kasky v. Nike, Nike was the
subject of alawsuit over its claim that its products were produced without the use of sweatshop
labour.*® The Court found Nike' s statements to constitute commercial speech, as they were made
by “acommercia speaker to acommercia audience” and contained representations regarding the
speaker’ s business conduct. As aresult, the company’ s representations were subject to
California’s unfair competition legislation, which prevents such statements from being false or
misleading. As aresult, American companies which make claimsin respect of their CSR
activities should be cautious that their claims are true.

Canada- Bill C-300- “Corporate Accountability for the Activities of Mining, Oil or Gas
in Developing Countries”

Asin the United States, the corporate law of Canada has a tradition of shareholder primacy.
However, it also has a greater tendency to recognize stakeholder interests to a greater degree
through the regulatory actions of the Federal Government.*** Exemplary of thisis legislation
which has recently been introduced in the Canadian Parliament, which if passed will specifically
regulate the behavior of corporations in the mining and gas industries when they operatein
developing countries.'?

Bill C-300 would require the Ministers of Foreign Affairs and International Trade to
issue guidelines to corporations involved in these sectors. The Ministers would be empowered to
investigate complaints that companies in that sector had violated the guidelines, and, if a
complaint was found to be substantiated, to take action which would prevent that company from
gaining access to government support from Export Development Canada for its foreign
activities.'?®



While a set of potential guidelines under Bill C-300 have not been released, the Bill specifies
that they will incorporate the IFC’s Policy on Social & Environmental Sustainability, the
Performance Sandards on Social & Environmental Sustainability, and the Environmental,
Health and Safety General Guidelines.** As such they would include requirements to provide
workers with a*“safe and healthy work environment”, and to mitigate the conversion or
degradation of natural habitats.**® By adopting standardsinitially adopted by another
organization, Bill C-300 provides an example of the use of legidation to both expand the
application of, and provide enforcement means for existing CSR standards.

Bill C-300 has received support from NGOs such as Amnesty International which declared
that it both supported the Bill, and called for the Canadian government to “adopt stronger legal
and policy frameworks to hold corporations to account for their abuse of human rights”.
However, whether this bill will become law remains uncertain. To date, it has passed both first
and second reading in the House of Commons, and was referred to the Standing Committee on
Foreign Affairs and International Development.*?® While the committeeis not currently sitting
due to the prorogation of Parliament on December 30, 2009, it appears that it has heard criticism
of Bill C-300 from both industry members, and Export Development Canada.'?’ As such, it is not
possible to state whether the Bill will pass as currently drafted, will face amendments, or will die
on the order table.

Denmark--The Mandatory Reporting of CSR

In 2008, the Danish Parliament adopted the "Act amending the Danish Financial Statements Act
(Accounting for CSR in large businesses)".*® The Act defines CSR to include the manner in
which “businesses voluntarily include considerations for human rights, societal, environmental
and climate conditions as well as combating corruption in their business strategies and corporate
activities”.** However, the Act does not mandate that any specific activities need to be
undertaken by corporationsin respect of CSR, instead leaving it “ up to the businesses to decide

how it makes sense for them to work on corporate social responsibility”.**

Where a corporation chooses to undertake such activities, there is a mandatory requirement to
report them. This requirement applies only to a subset of larger Danish corporations, which have
assets of over DKK 143 million (approximately USD 25 Million), net revenues of over DKK 286
million (approximately USD 51 Million), or an average of 250 employees.*! The reporting
reguirements placed on such companies include the need to report information on their CSR
policies, how these policies are translated into action, an evaluation of the results achieved by
these actions, and their expectations on future work."*? Businesses which do not have CSR
policies are merely required to state thisin their report.*®

The Danish Government has aso adopted an “Action Plan for CSR”, of which the legidation
of mandatory reporting for CSR formed a part. The Action Plan identified four “Key Goals’ for
CSR: 1), propagating business driven CSR 2), the promotion of CSR through state action 3),
climate responsibility and 4) responsible growth.134 Currently, the Action Plan is being promoted
by the ‘ Danish Government Centre for CSR’, which operates under the Ministry for Economic
and Business Affairs.*

The European Union

The European Commission, the executive body of the European Union, has stated that the
incorporation of social and environmental concernsinto a corporation’s operationsis
“fundamentally about voluntary business behavior”.**® As such, it has suggested that approaches
involving increased regulation may be “counter productive”. Instead, in its most recent




Communication in respect of CSR, issued in 2006, it proposed a series of actions for the
promotion of CSR practices. These proposals include raising awareness about CSR through the
promotion of voluntary environmental initiatives, and increased involvement for stakeholders and
NGO's.**

Most recently, the Commission has issued a memorandum reiterating its support for the
voluntary implementation of CSR.**® The Commission stresses that the role of the European
Union in CSRis primarily in raising awareness and organizing discussion to “further debate and
action” ™

The Commission argues that corporations should adopt CSR, as it offers a direct benefit to
productivity by encouraging the well being of employees, and stimul ating the devel opment of
new skills and technologies. Further, CSR may provide a benefit to the corporation’s public
image and reputation, and allow it to act in accordance with its corporate values. To achieve these
aims, the Commission has established a High Level Group on Corporate Social Responsibility,
which meets twice yearly to “facilitate the sharing of knowledge and information on new

initiativesin the field of CSR between the member states and the Commission”.**°

CONCLUSION: THE FUTURE OF CORPORATE SOCIAL
RESPONSIBILITY

It has been observed by critics of CSR, that the stage has largely been ceded to those who
advocate it.**! Few corporate |eaders would be expected to stand up and argue in public against
effortsto reign in what may be seen as harmful corporate practices.142 Thus, while there are still
concerns as to the efficacy of CSR, and debate over its implementation, it appears to be
positioned to remain on pubic and corporate agendas for some time. With thisin mind several
trends for the future of CSR may be identified, including a trend towards stronger legislative
measures, increased involvement by developing nations, and the coming issuance of 1SO 26000, a

guidance standard from the International Standards A ssociation on social responsibility.

The Trend Toward Stronger L egislation

Voluntary initiatives have been met with increasing skepticism in regardsto their ability to
effectively motivate changes to corporate behavi or.* To remedy this, calls have been made for
such voluntary measures to be supported by binding regul atory measures.** Such a policy
appears to be widely popular with the public as well, with one survey finding that 80% of the
Canadian population would support the government setting social responsibility standards.**
However, some commentators have questioned the effectiveness of such strategies, noting that
the increasing globalization of both the capital and products markets may weaken the ability of
legidlation at the national level to effectively govern corporate behavior.**® As aresult, it has been
suggested that increasing regulation from international bodies will be necessary for CSR to
effectively protect human rights.

Despite these misgivings, some tendency towards the increased use of regulation at the national
level has already been observed, such asin Canada, where legidation has been introduced that
would encourage the mining industry to conform to presently non-binding initiatives such as the
IFC’ s Policy on Social & Environmental Sustainability through the threat of losing access to
government financial support for their overseas initiatives. Other countries, such as Denmark,
have already adopted binding regulation, even though, as a member state of the European Union,



it is encouraged by the European Commission to recall that CSR should be vol untary.147 It

remains possible that the coming years will see this trend continued, with further legislation
introduced to encourage new CSR practices, or to solidify compliance with existing voluntary
standards.

An Increasing Voice from the Developing World

The developing influence of Brazil, Russia, India and China, has been noted as a possible
“historic shift”, in the global distribution of power and wealth.**® As aresult, the standards and
policies of these nations have been identified as an emerging influence on global standards,
potentially including CSR practices.

This possibility has met with some trepidation, particularly due to the observation that while
China has issued positive statements in respect of CSR, its human rights record remains of
concern.** Indeed, several international corporations have been implicated in complicity in
human rights abuses occurring in Chi na.*® Nevertheless, it has been suggested that increased
conformance to global CSR standards may emerge in China as a result of the increasing
possibility that its companies may face either consumer backlash or exclusion from some SRI
funds due to non-compli ance.™" Indeed, one study has noted that the best predictor of whether
Chinese corporations have a CSR policy is their ranking amongst the Fortune 500.1%2

SO 26000: The International Standards Organization’s Standard for Corporate
Sustainability

Asafinal future consideration, the International Standards Association (The 1SO) is currently
finalizing SO 26000, a voluntary guidance document regarding social responsibility whichis
intended to “distil aglobally relevant understanding of what Social Responsibility is and what
organizations need to do to operate in asocialy responsible way”.*>* 1SO 26000 has been
released as a Draft International Standard (The DIS), which provides an indication as to the shape
the final text will take. Comments on the draft text were collected until February 14, 2010, and
the final text is expected to be published as an International Standard in late 2010.™*

The DIS posits that CSR has seven core elements, organizational governance, human rights,
labour practices, the environment, fair operating practices, consumer issues and community
involvement and development, and provides detailed guidance in respect of each.™®® Additionally,
the DIS provides information regarding how these principals may be put into practice within an
organization, including how to identify areas of action which are relevant to the operation of the
corporation, and how organizations may best exercise influence with others so as to promote
social responsibility.*®

SO 26000 isintended to apply widely to both private and public organizations, whether they
operate in the profit or non-profit sectors.>’ However, it explicitly provides that it is not intended
as a management system standard.™® As such, the 1SO does not intend it to be used for
certification purposes, or regulatory or contractua use. Thus, 1SO 26000 may be considered a
voluntary guidance document on the practice of CSR.

Introduction to Bill C-300

Canada slegidative initiative regarding CSR was the Bill C-300 Proposal. Bill C-300 (the
“Bill") was a private members bill that was intended to promote environmental best practices and



international human rights standards in regards to mining, oil or gas activiti es™ of Canadian
corporations who are receiving support from the Government of Canadato operate in developing
countries™. Introduced and promoted by John McKay, M.P. from Scarborough East (Liberal),
the private members Bill was innovative yet politically controversial.

The Bill provided the Canadian Minister of Foreign Affairs and International Trade (the
“Ministers’) the ability to issue guidelines in respect to corporate accountability standardsin
mining, oil or gas activities for corporations receiving support from the Government of Canadato
operate in developing countries.*®® The Bill proposed to implement a complaint reporting
process for any mining, oil or gas activities which may have violated any environmental best
practices and international human rights standards. If an investigation was conducted, the
Ministers were then required to disclose the results and if necessary, impose other penalties
and/or sanctions, which may include the removal of federal funding, provided in other statutes
related to mining, oil and gas activities, such as the Export Development Act, Department of
Foreign Affairs and International Trade Act, Canada Pension Plan Investment Board Act and the
Special Economic Measures Act™®.

Whether the complaint was frivolous or not, the Minister was required to publish the results
of their determination, including the reasons, of any investigation conducted within 8 months
after the compliant had been received. If the Minister found that a corporation acted
inconsistently with one of the guidelines, they were required to notify the President of Export
Development Canada and the Chair-person of the Canada Pension Plan Investment Board.
Furthermore, the Ministers were required to notify the Governor in Council should they
determine that any inconsistency of the guidelines set out in section 5 of the Bill has, or will, give
rise to grave breach of international peace and security of international human rights within
section 4 of the Special Economic Measures Act'®,

John McKay and Bill C-300

At the time of tabling the private members Bill, John McKay was a member of the federal Liberal
Party and Her Magjesty's legal opposition. Since he first tabled the Bill on February 9 2009, Mr.
McKay has received significant domestic and international reaction for Bill C-300. Interest
groups such as Development and Peace (Canada), Amnesty International, Mennonite Central
Committee, Christian Reform, World Vision, Evangelical Fellowship, Halifax Initiative, Make
Poverty History, Mining Watch Canada, Africa Files, The North-South Institute, Canadian
Labour Congress, Ecojustice Canada, Rights and Democracy, Social Justice Committee of
Montreal, and Canadian Network on Corporate Accountability all publically declared their
support for the Bill. In addition, John McKay received strong political support from the Bloc
Québécoais as well as members from the Liberal party. As part of hisinitiative to increase public
support, McKay has also received over 500,000 postcards from the Canadian public advocating
the passage of Bill C-300™.

On September 20™ 2010, Liberal M.P. John McKay gave a speech in the House of Commons
regarding Bill C-300. During this speech, John McKay highlighted the high level of domestic and
international support of the Bill as a symbol of why Canadian mining companies operating in
developing countries need stronger CSR measures. McKay spoke on the declining reputation of
Canadian mining companies in developing countries, and argued that there must be a solid basis
for the countless all egations made against these companies, as they range from non-compliant
environmental practices, to fundamental human right violations and political corruption charges.
McKay also refuted many of the criticisms against the Bill which contend that it is draconian,




causes reputational damage to the Canadian mining industry, and deters companies from doing
businessin Canadaasit gives incentives for them to leave into other jurisdictions. McKay rejects
these accusations and argues that the Bill is a modest initiative which provides a process for the
government to investigate allegations made against mining companies operating in developing
countries. As McKay argued;

“Thisreally isamodest hill. It hasrun into avirtual tsunami of objections from the industry and
the government. Government members may face clear and overwhelming testimony from those
who have chosen to turn their backs on the poor, the helpless and the aboriginal. By voting
against this bill, they embrace the status quo. If this bill does not pass, we will have failed
vulnerable people and struggling democracies. We will be diminished in the eyes of the world.
We will erode our credibility to speak in international fora. We will be smaller in every way.” 165

Criticisms of Bill C-300

Critics contend that the Bill is significantly flawed in its language, jurisdiction and policy
perspective. Substantively, critics argue that the Bill does not contain fair procedural guidelines
for mining companies operating in developing countries. In addition, the Bill did not adequately
describe how the Ministers are to implement the broadened authority under C-300. Considering
how severe the sanctions could potentially be, critics argued that the Bill was ‘draconian” since it
provided vague and unclear guidelines, which are prone to being politically abused by opposing
parties and industry competitors. Issues of extraterritoriality and the authority to issue sanctions,
such as demanding that the Canada Pension Plan to remove its investments of mining companies
violating CSR guidelinesis aso unpractical and problematic from a jurisdictional point of view.
From apolicy perspective, critics were concerned how the Bill ‘targets’ Canadian mining
companies asit provides their competitors with a distinct commercial advantage in foreign
markets. Some critics contend that the Bill acts as a punitive mechanism for alleged violation of
CSR as one Toronto-based |obbyist stated,

“In abest case scenario, the adoption of Bill C-300 will create a duplication of many aspects of
CSR work already performed more competently through existing organizations. In aworst case
scenario, it establishes a punitive approach to social responsibility and risks setting the mining
industry back by many yearsin terms of its environmental sustainability, diplomatic, community
and social responsibility achievements to date.” 166

Furthermore, the increased financial resources needed to implement C-300 and investigate the
claims brought before the Ministers may be difficult for the government to budget. Politicaly,
thereis strong sentiment regarding the creation of a procedural process whereby competitors of
Canadian mining companies can easily abuse the complaint process by reporting frivolous
accusations against Canadian mining compani&lm.

Defeat of Bill C-300 and Beyond

The minority Conservative Government’s final position on Bill C-300 isthat it did not support
the Bill and voted against it. The Liberal leader, Michael Ignatieff was absent from the House of
Commons when the vote on Bill C-300 wastaken. On October 27, Bill C-300 was defeated in

the House of Commons 140 to 134%,

It has been observed by critics of CSR, that the stage has largely been ceded to those who
advocate it.*®° Few corporate leaders would be expected to stand up and argue in public against
efforts to reign in what may be seen as harmful corporate practices.170 Thus, while there are still
concerns as to the efficacy of CSR, and debate over its implementation, it appears to be



positioned to remain on pubic and corporate agendas for some time. With thisin mind, severa
trends for the future of CSR may be identified, including a trend towards stronger legislative
measures, increased involvement by devel oping nations, and the coming issuance of 1SO 26000, a
guidance standard from the International Standards Association on socia responsibility.

Voluntary initiatives have been met with increasing scepticism in regards to their ability to
effectively motivate changes to corporate behavi ot To remedy this, calls have been made for
such voluntary measures to be supported by binding regul atory measures.}’* Such apolicy
appears to be widely popular with the public as well, with one survey finding that 80% of the
Canadian population would support the government setting social responsibility standards.*"®
However, some commentators have questioned the effectiveness of such strategies, noting that
the increasing globalization of both the capital and products markets may weaken the ability of
legidlation at the national level to effectively govern corporate behavior.}’* As aresult, it has
been suggested that increasing regulation from international bodies will be necessary for CSR to
effectively protect human rights.

Despite these misgivings, some tendency towards the increased use of regulation at the
national level has already been observed, such asin Canada, where legislation has been
introduced that would encourage the mining industry to conform to presently non-binding
initiatives such as the IFC's Policy on Social & Environmental Sustainability through the threat
of losing access to government financial support for their overseas initiatives. Other countries,
such as Denmark, have aready adopted binding regulation, even though, as a member state of the
European Union, it is encouraged by the European Commission to recall that CSR should be
vol untary.175 It remains possible that the coming years will see this trend continued, with further
legidlation introduced to encourage new CSR practices, or to solidify compliance with existing
voluntary standards.

The developing influence of China, Brazil, Russia and India, has been noted as a possible
“historic shift”, in the global distribution of power and wealth.*”® As aresult, the standards and
policies of these nations have been identified as an emerging influence on global standards,
potentially including CSR practices.

This possibility has met with some trepidation, particularly due to the observation that while
China has issued positive statements in respect of CSR, yet its human rights, environmental,
workplace safety and public safety record remain of concern.>”” Indeed, several international
corporations have been implicated in complicity in human rights abuses occurring in Chi nal’® It
has been suggested that increased conformance to global CSR standards may emerge in China as
aresult of the increasing possibility that its companies may face either consumer backlash or
exclusion from some SRI funds due to non-compli ance.r™ Indeed, one study has stated that the
best predictor of whether Chinese corporations have a CSR policy is their ranking amongst the
Fortune 500.1%°

Finally, the International Standards Association (The 1SO) is currently finalizing | SO 26000,
avoluntary guidance document regarding social responsibility which isintended to “distil a
globally relevant understanding of what Social Responsibility is and what organizations
need to do to operate in asocially responsible way”.*®! 1S0 26000 has been released asa
Draft International Standard (The DIS), which provides an indication as to the shape the final text
will take. Comments on the draft text were collected until February 14, 2010, and the final text is
expected to be published as an International Standard in late 2010.%2



The DIS posits that CSR has seven core elements, organizational governance, human rights,
labour practices, the environment, fair operating practices, consumer issues and community
involvement and development, and provides detailed guidance in respect of each.183
Additionally, the DIS provides information regarding how these principals may be put into
practice within an organization, including how to identify areas of action which are relevant to the
operation of the corporation, and how organizations may best exercise influence with others so as
to promote social responsibil ity.184

I SO 26000 is intended to apply widely to both private and public organizations, whether they
operate in the profit or non-profit sectors.*®® However, it explicitly providesthat it is not intended
as a management system standard.*®® As such, the 1SO does not intend it to be used for
certification purposes, or regulatory or contractua use. Thus, SO 26000 may be considered a
voluntary guidance document on the practice of CSR.
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